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Registrations Subject to the filing

Registration No 2849217 | Registration date | 06/01/2004

Registrant VDF FutureCeuticals, Inc.
300 W. Sixth Street
Momence, IL 60954
UNITED STATES

Grounds for filing | The registered mark has been abandoned.

Goods/Services Subiject to the filing

Class 005. First Use: 2002/10/11 First Use In Commerce: 2002/10/11
All goods and services in the class are requested, namely: herbal supplement, namely wild blueberry
polphenol extract

Registration No 2885094 Registration date | 09/14/2004

Registrant VDF FutureCeuticals, Inc.
300 W. Sixth Street
Momence, IL 60954
UNITED STATES

Grounds for filing | The registered mark has been abandoned.

Goods/Services Subiject to the filing

Class 005. First Use: 2002/10/11 First Use In Commerce: 2002/10/11
All goods and services in the class are requested, namely: Dietary Supplement

Registration No 3074359 Registration date | 03/28/2006

Registrant VDF FutureCeuticals, Inc.
300 West Sixth Street
Momence, IL 60954
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UNITED STATES

Grounds for filing | The registered mark has been abandoned.

Goods/Services Subiject to the filing

Class 005. First Use: 2002/10/11 First Use In Commerce: 2002/10/11
All goods and services in the class are requested, namely: Nutriceuticals for use as a nutritionalsup-
plement and as a nutritional supplement ingredient
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OWEN RYAN

Mark: VITAMIN BLUE

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
IN THE TRADEMARK TRIAL AND APPEAL BOARD

ANSWER TO NOTICE OF

VDF FUTURECEUTICALS, INC., OPPOSITION & COUNTERCLAIM
Opposer/Respondent Opposition No. 91221928
V.

OWEN RYAN Application No. 86182052

Applicant/Petitioner

ANSWER TO NOTICE OF OPPOSITION & COUNTERCLAIM

Owen Ryan, hereinafter “Applicant, hereby answers the Notice of Opposition
("Opposition”) filed by VDF FUTURECEUTICALS, INC, hereinafter “Opposer,” as

follows;



Applicant denies the allegation in the unnumbered introductory paragraph of the
Opposition which states that Opposer believes that it will be damaged by the issuance
of a registration for the mark VITAMIN BLLUE (“Applicant’s Mark”). In response to the
individually numbered paragraphs of the Opposition, Applicant responds as follows:

1. Applicant is without sufficient knowledge or information to form a belief as to
the truth of the allegations contained in Paragraph 1 of the Opposition, and on that basis
denies each and every allegation contained therein.

2. Applicant is without sufficient knowledge or information to form a belief as to
the truth of the allegations contained in Paragraph 2 of the Opposition, and on that basis
denies each and every allegation contained therein.

3. Applicant admits the allegations in Paragraph 3 of the Opposition

4, Applicant admits the allegations in Paragraph 4 of the Opposition.

5. Applicant is without sufficient knowledge or information to form a belief as to
the truth of the allegations contained in Paragraph 5 of the Opposition, and on that basis
denies each and every allegation contained therein.

B. Applicant admits the allegations in Paragraph 6 of the Opposition, but to the
extent that said Paragraph 6 attempts to incorporate the facts stated in the Exhibit B
attached to the Opposition, Applicant is without sufficient knowledge or information to
form a belief as to the truth of the allegations contained in said Exhibit and on that basis
denies each and every allegation contained therein

7. Applicant is without sufficient knowledge or information to form a belief as to
the truth of the allegations contained in Paragraph 7 of the Opposition, and on that basis

denies each and every allegation contained therein.



8. Applicant denies each and every allegation in Paragraph 8 of the Opposition

9. Applicant admits the allegations contained in Paragraph 9 of the Opposition,
but to the extent that said Paragraph 9 attempts to incorporate the facts stated in the
Exhibit C attached to the Opposition, Applicant is without sufficient knowledge or
information to form a belief as to the truth of the allegations contained in said Exhibit
and on that basis denies each and every allegation contained therein.

10.  Applicant denies each and every allegation in Paragraph 10 of the
Opposition.

11.  Applicant admits that Applicant seeks to register VITAMIN BLUE as a
trademark for “non-alcoholic beverages namely soft drinks and fruit juices containing
vitamins, in Class 32, “Applicant's Goods,” but denies the allegations that VITAMIN
BLUE is “substantially” similar to Opposer's marks.

12.  Applicant admits the allegations of Paragraph 12 of the Opposition

13.  Applicant admits the allegations in Paragraph 13 of the Opposition.

14.  Applicant admits the allegations in Paragraph 14 of the Opposition

15.  Applicant is without sufficient knowledge or information to form a belief as to
the truth of the allegations contained in Paragraph 15 of the Opposition, and on that
basis denies each and every allegation contained therein.

16.  Applicant is without sufficient knowledge or information to form a belief as to
the truth of the allegations contained in Paragraph 16 of the Opposition, and on that
basis denies each and every allegation contained therein.

17.  Applicant denies each and every allegation in Paragraph 17 of the

Opposition.



18.  Applicant denies each and every allegation in Paragraph 18 of the Opposition

19.  Applicant is without sufficient knowledge or information to form a belief as to
the truth of the allegations contained in Paragraph 19 of the Opposition, and on that
basis denies each and every allegation contained therein.

20. Applicant denies each and every allegation in Paragraph 20 of the
Opposition.

21.  Applicant denies each and every allegation in Paragraph 21 of the
Opposition.

22.  Applicant denies each and every allegation in Paragraph 22 of the
Opposition.

AFFIRMATIVE DEFENSES

23.  Opposer describes itself on its website as follows:
“FutureCeuticals, Inc. is an industry leader in the research, development and
manufacture of fruit, vegetable, and grain-based products for the functional
food, cosmetics, and dietary supplement markets. With over 700 conventional
and 500 certified organic acres of farmland and over 1,000,000 square feet of
manufacturing and research facilities in lllinois, Wisconsin, California, and
Europe, we are vertically integrated from field to finished product and offer a
comprehensive line of fruit, vegetable, and grain-based powders and
extracts.”

24,  Opposer further describes its VITABLUE product on said website as follows:
“Blueberries are an American original. Blueberries stand out as among the

richest and healthiest of all fruits, and possess an incomparable range of



phenolic compounds. VitaBlue® preserves the full phenolic profile of the
American blueberry.
VitaBlue® is a fitting tribute to this beloved little fruit. Extracted only from
100% pure American blueberries, VitaBlue® is carefully standardized to 12%
blueberry anthocyanins. These anthocyanins are maintained in perfect natural
proportion to one another, always true to the wholesome goodness of the
original, delicious, and healthy fruit.
You can count on VitaBlue®. Authentic, pure, and Grown American™.
VitaBlue®: the World’s Only True American Blueberry Extract.”
(Emphasis Opposer's)
25.  Opposer has obtained the following registrations and asserted them in this
Opposition:

a. U.S. Trademark Registration No. 2,849,217 for VITABLUE in connection with
"herbal supplement, namely wild blueberry polphenol extract" in International
Class 5, filed on February 11, 2002, and registered on June 1, 2004; U. S.
Trademark Registration

b. U.S. Trademark Registration No. 2,885,094, for VITABLUE and Design in
connection with "dietary supplement" in International Class 5, filed on August
16, 2002, and registered on September 14, 2004; and

c. U.S. Trademark Registration No. 3,074,359 for VITABLUE in connection with
"nutraceuticals for use as a nutritional supplement and as a nutritional
supplement ingredient" in International Class 5, filed on November 6,2003,

and registered on March 28, 2006; Collectively (“Opposer’s Registrations”)



The products set forth in Opposer's Registrations will hereinafter be referred
to collectively as “VITABLUE Products.”

26. Upon information and belief, Opposer does not sell VITABLUE Products to
the general public, but sells them in bulk to third party manufacturers who incorporate
such VITABLUE Products into finished retail products for the general public, such as
herbal supplements, dietary supplements, and/or nutritional supplements.

27 Upon information and belief, to the extent such third party manufacturers use
the trademark VITABLUE on their products, such use is not licensed by the Opposer.

28. Upon information and belief, to the extient that VITABLUE is licensed to such
manufacturers, the Opposer has not exercised quality control over such use and
therefore the Opposer has engaged in naked licensing.

29. Upon information and belief the term dietary supplement as used in
Registration No. 2,885,094 means a standalone product sold to the general public.

30. Upon information and belief Opposer has not sold a VITABLUE dietary
supplement as described in Paragraph 29.

31.  Upon information and belief to the extent that Opposer has sold a VITABLUE
dietary supplement it as ceased to do so for more than three years and has no intention
of resuming such use.

32.  Upon information and belief the term as used in Registration 3,074,359,
means nutraceuticals as standalone product sold to the general public as opposed to
an ingredient of a product. This is evidenced by the fact that the description of goods in
said registration separately claims an ingredient, namely, “nutritional supplement

ingredient"





















